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� �'��%(//,1,�²�&��)$&&+,1,,  RS��FLW�, pa g. 3 08  e s s . 



������� � ����������� ¸ �� �������� �� �������� �������� ��� ��������� �� ��
�������� ��������� �� ����� ���� ���� ��� ���������££� �� ���� �� ���������� �
��������� ���� �������¥ �����������

��� ������ �������� � �����£� �������� ������ �� �������£� ��������� ��
����������� �� ������� �� ��� ��������� � �����£���� ������� �����
����������� ������� ��� ��������� ��� ������ ����� ����������� ���
�������� ��� ��� ��� � ��� ������ � � � ���� ������
�� ���������� �����¥ ���������� �� ����� ��������� �������� �� ����������¥ ���
��� ���� ������ �� �������� �� �������� ��� �������� �����£� � ������¥ � ��������
����������� �������� ���£� ��������� ���� ��������� �� ���� �� ����� ��

                                                
� �La  m od ifica  in  pa rola  è a vven u ta  con  il D.L. 30  s et tem bre 20 0 3  n . 2 36 , con ver t it o in  
Legge 24  n ovem bre 2 00 3  n . 32 6 . A s egu ito d i ta le m odifica  il n u ovo tes to dell’DUW������
FRPPL���H���del D.Lgs . n . 2 67  del 20 00  recita : 
�
���4XDORUD�VLD�VHSDUDWD�GDOO
DWWLYLWj�GL�HURJD]LRQH�GHL�VHUYL]L��SHU�OD�JHVWLRQH�GHOOH�UHWL��
GHJOL� LPSLDQWL� H� GHOOH� DOWUH� GRWD]LRQL� SDWULPRQLDOL� JOL� HQWL� ORFDOL�� DQFKH� LQ� IRUPD�
DVVRFLDWD��VL�DYYDOJRQR��
�
D�� GL� VRJJHWWL� DOOR� VFRSR� FRVWLWXLWL�� QHOOD� IRUPD� GL� VRFLHWj� GL� FDSLWDOL� FRQ� OD�
SDUWHFLSD]LRQH� WRWDOLWDULD� GL� FDSLWDOH� SXEEOLFR�� FXL� SXz� HVVHUH� DIILGDWD�
GLUHWWDPHQWH� WDOH� DWWLYLWj�� D� FRQGL]LRQH� FKH� JOL� HQWL� SXEEOLFL� WLWRODUL� GHO�
FDSLWDOH� VRFLDOH� HVHUFLWLQR� VXOOD� VRFLHWj� XQ� FRQWUROOR� DQDORJR� D� TXHOOR�
HVHUFLWDWR� VXL�SURSUL� VHUYL]L� H�FKH� OD�VRFLHWj� UHDOL]]L� OD�SDUWH� SL�� LPSRUWDQWH�
GHOOD�SURSULD�DWWLYLWj�FRQ�O
HQWH�R�JOL�HQWL�SXEEOLFL�FKH�OD�FRQWUROODQR��
E��GL�LPSUHVH�LGRQHH��GD�LQGLYLGXDUH�PHGLDQWH�SURFHGXUH�DG�HYLGHQ]D�SXEEOLFD��DL�VHQVL�
GHO�FRPPD����
���/
HURJD]LRQH�GHO�VHUYL]LR�DYYLHQH�VHFRQGR� OH�GLVFLSOLQH�GL�VHWWRUH�H�QHO�ULVSHWWR�GHOOD�
QRUPDWLYD�GHOO
8QLRQH�HXURSHD��FRQ�FRQIHULPHQWR�GHOOD�WLWRODULWj�GHO�VHUYL]LR���
D�� D� VRFLHWj�GL� FDSLWDOL� LQGLYLGXDWH�DWWUDYHUVR� O
HVSOHWDPHQWR�GL� JDUH� FRQ�SURFHGXUH�DG�
HYLGHQ]D�SXEEOLFD���
E�� D� VRFLHWj� D� FDSLWDOH� PLVWR� SXEEOLFR� SULYDWR� QHOOH� TXDOL� LO� VRFLR� SULYDWR� YHQJD� VFHOWR�
DWWUDYHUVR�O
HVSOHWDPHQWR�GL�JDUH�FRQ�SURFHGXUH�DG�HYLGHQ]D�SXEEOLFD�FKH�DEELDQR�GDWR�
JDUDQ]LD�GL�ULVSHWWR�GHOOH�QRUPH�LQWHUQH�H�FRPXQLWDULH�LQ�PDWHULD�GL�FRQFRUUHQ]D�VHFRQGR�
OH� OLQHH� GL� LQGLUL]]R� HPDQDWH� GDOOH� DXWRULWj� FRPSHWHQWL� DWWUDYHUVR� SURYYHGLPHQWL� R�
FLUFRODUL�VSHFLILFKH���
F��D�VRFLHWj�D�FDSLWDOH�LQWHUDPHQWH�SXEEOLFR�D�FRQGL]LRQH�FKH�O
HQWH�R�JOL�HQWL�SXEEOLFL�
WLWRODUL� GHO� FDSLWDOH� VRFLDOH� HVHUFLWLQR� VXOOD� VRFLHWj� XQ� FRQWUROOR� DQDORJR� D� TXHOOR�
HVHUFLWDWR� VXL� SURSUL� VHUYL]L� H� FKH� OD� VRFLHWj� UHDOL]]L� OD� SDUWH� SL�� LPSRUWDQWH� GHOOD�
SURSULD�DWWLYLWj�FRQ�O
HQWH�R�JOL�HQWL�SXEEOLFL�FKH�OD�FRQWUROODQR��� �Pr im a  dell’in terven to della  m od ifica  in  ogget to, opera va  l’a r t .  35  della  Legge n . 44 8  
del 2 00 1  ch e a veva  m odifica to l’or igin a r io a r t . 11 3  del D.Lgs . n . 2 6 7  del 2 00 0 , 
s ta b ilen do, a l FRPPD��,  ch e gli en t i loca li a n ch e in  form a  a s s ocia ta  s i a vva lgon o: 
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©D��GL�VRJJHWWL�DOOR�VFRSR�FRVWLWXLWL��QHOOD�IRUPD�GL�VRFLHWj�GL�FDSLWDOL�FRQ�OD�SDUWHFLSD]LRQH�
PDJJLRULWDULD�GHJOL�HQWL�ORFDOL��DQFKH�DVVRFLDWL��FXL�SXz�HVVHUH�DIILGDWD�GLUHWWDPHQWH�WDOH�
DWWLYLWj��
E��GL�LPSUHVH�LGRQHH��GD�LQGLYLGXDUH�PHGLDQWH�SURFHGXUH�DG�HYLGHQ]D�SXEEOLFD��DL�VHQVL�
GHO�FRPPD��ª��
E a l FRPPD��: 
©/·HURJD]LRQH� GHO� VHUYL]LR�� GD� VYROJHUH� LQ� UHJLPH� GL� FRQFRUUHQ]D�� DYYLHQH� VHFRQGR� OH�
GLVFLSOLQH� GL� VHWWRUH�� FRQ� FRQIHULPHQWR� GHOOD� WLWRODULWj� GHO� VHUYL]LR� D� VRFLHWj� GL� FDSLWDOL�
LQGLYLGXDWH�DWWUDYHUVR�O·HVSOHWDPHQWR�GL�JDUH�FRQ�SURFHGXUH�DG�HYLGHQ]D�SXEEOLFDª��
�
Si r ipor ta  il tes to dell’DUWLFROR�����7UDWWDWR�&(� 
/D�&RUWH�GL�JLXVWL]LD�q�FRPSHWHQWH�D�SURQXQFLDUVL��LQ�YLD�SUHJLXGL]LDOH��
D��VXOO
LQWHUSUHWD]LRQH�GHO�SUHVHQWH�WUDWWDWR��
E��VXOOD�YDOLGLWj�H� O
LQWHUSUHWD]LRQH�GHJOL� DWWL� FRPSLXWL�GDOOH� LVWLWX]LRQL�GHOOD�&RPXQLWj�H�
GHOOD�%&(��
F��VXOO
LQWHUSUHWD]LRQH�GHJOL�VWDWXWL�GHJOL�RUJDQLVPL�FUHDWL�FRQ�DWWR�GHO�&RQVLJOLR��TXDQGR�
VLD�SUHYLVWR�GDJOL�VWDWXWL�VWHVVL��
4XDQGR�XQD�TXHVWLRQH�GHO�JHQHUH�q�VROOHYDWD�GLQDQ]L�DG�XQD�JLXULVGL]LRQH�GL�XQR�GHJOL�
6WDWL�PHPEUL��WDOH�JLXULVGL]LRQH�SXz��TXDORUD�UHSXWL�QHFHVVDULD�SHU�HPDQDUH�OD�VXD�
VHQWHQ]D�XQD�GHFLVLRQH�VX�TXHVWR�SXQWR��GRPDQGDUH�DOOD�&RUWH�GL�JLXVWL]LD�GL�
SURQXQFLDUVL�VXOOD�TXHVWLRQH��
4XDQGR� XQD� TXHVWLRQH� GHO� JHQHUH� q� VROOHYDWD� LQ� XQ� JLXGL]LR� SHQGHQWH� GDYDQWL� D� XQD�
JLXULVGL]LRQH� QD]LRQDOH�� DYYHUVR� OH� FXL� GHFLVLRQL� QRQ� SRVVD� SURSRUVL� XQ� ULFRUVR�
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JLXULVGL]LRQDOH� GL� GLULWWR� LQWHUQR�� WDOH� JLXULVGL]LRQH� q� WHQXWD� D� ULYROJHUVL� DOOD� &RUWH� GL�
JLXVWL]LD��
 �
�Ta li a rt icoli r igu a rda n o il d ir it to d i s ta b ilim en to e la  liber tà  d i con corren za . 
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� � Nello s tes s o s en s o vedi� OD� Sen ten za  13  ot tobre 200 5 , ca u s a  C-4 58 / 0 3 , 3DUNLQJ�
%UL[HQ, Ra cc. pa g. I-858 5 �
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� �/H�t re  d iret t ive ch e h a n n o coord in a to e regola to le p rocedu re d i a ggiu d ica zion e degli 
DSSDOWL� GL� VHUYL]L (Diret t iva  n . 92 / 50 / CEE ), IRUQLWXUH (d iret t iva  n . 93 / 3 6 / CEE) e 
ODYRUL (d iret t iva  n . 93 / 3 7 / CEE), s on o s ta te s opp ia n ta te d a lla  'LUHWWLYD���������&(�
GHO�3DUODPHQWR�HXURSHR�H�GHO�&RQVLJOLR�GHO����PDU]R������� in  vigore in  Ita lia  da l 
1 º febbra io 20 0 6 , la  qu a le h a  s is tem a t t izza to e r iord in a to le t re d iret t ive s u ddet te in  u n  
u n ico tes to, p roceden do a n ch e a d  u n a  om ogen eizza zion e del s is tem a , e 
a ll’elim in a zion e delle in con gru en ze ivi p res en t i.  
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� �Cfr. Sentenza Corte di Giustizia 18 novembre 1999, causa C-107/98�� 7HFNDO�� in� 5DFF��pag. I-8121��
punto 38. La Corte postula il necessario espletamento della gara pubblica per le procedure di appalto, 
qualora si verifichi un incontro di volontà tra due soggetti distinti. Nel caso in cui un soggetto sia soltanto 
una forma per la realizzazione delle attività di un altro soggetto, l’ appalto può essere affidato in via 
immediata (LQ�KRXVH). 
� Ved i la   Sen ten za  Cor te d i Giu s t izia  13  ot tobre 20 0 5 , ca u s a  C-45 8 / 03 , Pa rk in g 
Brixen , in  5DFF� pa g. I-858 5 , p u n to 65 . �	� � Su l p u n to s i veda  '�� %(//,1,� ²� &�� )$&&+,1,, ,� VHUYL]L� SXEEOLFL� ORFDOL� SULYL� GL�
ULOHYDQ]D� HFRQRPLFD�� HVWHUQDOL]]D]LRQH� H� UHJROD]LRQH, Ext ra , Rom a , 20 0 5 , pa g. 1 6 0  e 
s s . 
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�
� �L’DUW�� ��� FRPPD���� d ella  'LUHWWLYD� GHO�&RQVLJOLR�GHOOH�&RPXQLWj�(XURSHH�� ���
JLXJQR������Q��������&(( d is pon e: 
©/D�SUHVHQWH�GLUHWWLYD�QRQ�VL�DSSOLFD�DJOL�DSSDOWL�GL�VHUYL]L��
D��DVVHJQDWL�GD�XQ�HQWH�DJJLXGLFDWRUH�DG�XQ·LPSUHVD�FROOHJDWD��
E��DVVHJQDWL�GD�XQ
LPSUHVD�FRPXQH��FRVWLWXLWD�GD�SL��HQWL�DJJLXGLFDWRUL�SHU�O
HVHUFL]LR�GL�
DWWLYLWj� DL� VHQVL� GHOO
DUWLFROR� ��� SDUDJUDIR� ��� DG� XQR� GL� TXHVWL� HQWL� DJJLXGLFDWRUL� R� DG�
XQ
LPSUHVD� FROOHJDWD� DG� XQR� GHJOL� HQWL� DJJLXGLFDWRUL�� VHPSUHFKp� DOPHQR� O
��� �� GHOOD�
FLIUD�G
DIIDUL�PHGLD� UHDOL]]DWD�QHOOD�&RPXQLWj�GDOO
LPSUHVD� LQ�TXHVWLRQH�QHJOL�XOWLPL� WUH�
DQQL� LQ�PDWHULD�GL�VHUYL]L�GHULYL�GDOOD�IRUQLWXUD�GL�GHWWL�VHUYL]L�DOOH� LPSUHVH�DOOH�TXDOL�q�
FROOHJDWD��
Allorché lo stesso servizio o servizi simili sono forniti da più di un'impresa collegata 
all'ente aggiudicatore, occorre tener conto della cifra d'affari totale nella Comunità 
risultante dalla fornitura di servizi da parte di queste imprese». �
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��� � In  pa r t icola re s i fa  r ifer im en to a lla �6HQWHQ]D����JHQQDLR�������&DXVD�&������, 
6WDGW�+DOOH e  53/�/RFKDX, in  5DFF� pa g. I-1 , 
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��� �Si t ra t ta  della  6HQWHQ]D�GHOOD�&RUWH�GL�*LXVWL]LD�����QRYHPEUH�������&��������
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is cr it t o, con  u n  en te d is t in to da  es s a  s u l p ia n o form a le e a u ton om o r is pet to a d  es s a   
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2. sul piano decisionale, un contratto a titolo oneroso avente ad oggetto la fornitura di 
prodotti, indipendentemente dal fatto che tale ultimo ente sia a sua volta 
un’amministrazione aggiudicatrice o meno. 
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�� �Cfr . Corte d i Giu s t izia , 11  gen n a io 20 0 5  n . C-2 6 / 0 3 , 6GDGW�+DOOH,  in  p a r t icola re il 
pu n to 5 0. 
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� � �Il SXQWR��� della  6HQWHQ]D����RWWREUH�������&������� (3DUNLQJ�%UL[HQ�*PE+) 
d is pon e: ©7DOH� YDOXWD]LRQH� GHYH� WHQHU� FRQWR� GL� WXWWH� OH� GLVSRVL]LRQL� QRUPDWLYH� H� GHOOH�
FLUFRVWDQ]H� SHUWLQHQWL�� 'D� TXHVW·HVDPH� GHYH� ULVXOWDUH� FKH� O·HQWH� FRQFHVVLRQDULR� LQ�
TXHVWLRQH� q� VRJJHWWR� DG� XQ� FRQWUROOR� FKH� FRQVHQWH� DOO·DXWRULWj� SXEEOLFD� FRQFHGHQWH� GL�
LQIOXHQ]DUQH�OH�GHFLVLRQL��'HYH�WUDWWDUVL�GL�XQD�SRVVLELOLWj�GL�LQIOXHQ]D�GHWHUPLQDQWH�VLD�
VXJOL�RELHWWLYL�VWUDWHJLFL�FKH�VXOOH�GHFLVLRQL�LPSRUWDQWLª��

 � � � Cfr ., con  r igu a rdo a gli elem en t i ch e in d ivid u a n o il con t rollo a n a logo, T.A.R. 
Ca m pa n ia , Na poli, Sez. I, Sen ten za  30  m a rzo 2 00 5   n . 2 78 4 , n on ch é T.A.R. Fr iu li 
Ven ezia  Giu lia , Sen ten za  15  lu glio 20 05  n . 6 34 . 
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